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H Onemli Noktalar

* ACE, AB Direktiflerinin olumlu unsurlarini sinir 6tesi hizmet ve yerlesme / isyeri kurma konularini kolaylastirmak izere
kullanmak gerektigine inanmaktadir, fakat mesleki sinirlari belirsizlestiren ve servis saglayicilarina duyulan kamusal giiveni zayif-
latan kuralsizlastirma egilimlerine karsi cikilmalidir.

* ACE, halkin ve tiiketicilerin korunmasinda en iyi yolun; mimarlarin tiiketicilere istenilen hizmetleri temin icin gerekli yete-
neklerle birlikte st diizey yeterliliklere, mesleki deneyime sahip bulundugu, meslegi uygulama kurallarina baglh oldugu, halkin
saglik ve giivenligine sayg! gosterdigi ve ayrica Siirekli Mesleki Gelisim yoluyla meslek yeterliliklerini koruyarak stirdiirdiigii
glivencesini vermek oldugunu distinmektedir.

* ACE mimarlik mesleginin, Komisyon tarafindan getirilen yasal diizenlemelere iliskin kriterlere uymakta oldugunu disiinmek-
tedir. Bunun 6tesinde, kamu yararini en iyi sekilde saglamanin yolunun, mimarlara uygulanan ve dislayici olmayan, genel cikar-
lari gézeten ve hizmetlerin kalitesine ve hizmet saglayicilarin bagimsizligina iliskin AB hukuku ile tutarli kayit/kabul sistemleri
olduguna inanmaktadir.

* Ek olarak, ACE kamu yararinin saydam kayit/kabul sistemleri yoluyla yapilan ticari islemlerle saglandigini diisiinmektedir.

* ACE, kaliteli bir yapili gevrenin glivence altina alinmasi ve Avrupa’nin kendine 6zgii degerleri olan mimari / acik mirasinin
korunmasi icin mimarlarin uyacagi diizenlemelerin gerekli oldugu gérisiindedir.

H ACPE’nin Tutumu

* Mesleki hizmetlere diizenlemeler getirilmesinin nedenleri

Mesleki hizmetlere iliskin diizenlemeler getirilmesi konusunda Komisyonun web sitesinde, su {i¢ neden belirtiimektedir:

1) Bilgilenmede taraflar arasindaki asimetri, 2) Dogrudan dikkate alinmayan dis etkiler, 3) Kamu yarari kavrami.

* Bizim galismalarimiz -ve Komisyonun calismalari- mesleki hizmetlerin genellikle “ex-ante” (meslege girisin, meslegi uygula-
madan Oncesi itibariyle kurala baglanmasi, 6rnegin egitim gibi) veya “ex-post” (uygulama itibariyle kurallar getirilmesi) seklinde
diizenlendigini géstermektedir. Kayit/kabul her ne kadar en ¢ok rastlanan bir diizenleme ise de izlenen tek yol degildir.

* Kayit/kabulde baslica noktalar

Tiiketicinin korunmasi ve kamu yarari agisindan, mimarlarin kayit/kabul islemi; halkin saglik, giivenlik ve esenliginin korunmasi-
ni, herkes icin esit kosullarin getirilmesini, standartlarda uyumu ve hizmetlerde kaliteyi giivence altina almaktadir.

Kayit sistemi, sikayetlerin izlenmesini ve kayitl mimarlarin denetime agik olmasini saglamaktadir.

Kayit/kabul kurullar, yeterlilikleri taninan kisilerin bir kaydini tutar, Meslek Ahlak Kurallari (deontolojik kodlar) ve yaptirimlar
yoluyla kayith kisilerin meslegi uygulamasini denetler, Mesleki Sorumluluk Sigortasi kapsaminda ve Siirekli Mesleki Gelisim
(SMG) programlarinda 6ngoriilen kosullari izler.

Mimarlar icin getirilen kayit/kabul sistemi; ayirimci nitelikler icermez, kamu yararinadir ve orantilidir.

* Islevlerde kasitlayici yetkilendirmeler

Meslegi uygulamalari igin ruhsata baglanmis kisilerin gerekli yeterliliklere sahip olduklarinin ve meslegi 6ngoriilen kosullara
uygun bir bicimde uyguladiklarinin yetkili kurullar tarafindan glivence altina alinacagi kabuliine dayanilarak, kamu yararinin ko-
runmasi distincesiyle bazi is alanlari sadece belirli bir meslegin mensuplarina agik tutulmustur.

Ayrica, bazi lilkelerde diizenlemeye tabi tutulmus belirli meslek mensuplarinin yapi denetimi ile ilgili gérevleri yerine getirmesi,
hiikiimetlerin bu alandan uzak durmasina imkan tanimis ve sonugta standartlarin gelistirilmesini, merkezi ve yerel yonetimlerin
idari harcamalarinda genel bir azaligi saglamistir.

islevlerde kisitlayici yetkilendirmelere bir 6rnek de yasal insaat izinlerinin ve veya imar izinlerinin alinmasi iin yapilacak bagvu-
rular konusunda yetki verilmesidir — bu yolla kamu sorumlulugu bir meslek grubuna aktarilarak bir yandan binalarin strdiirdile-
bilirligi dikkate alinirken halkin glivenligini de saglamak miimkiin olmaktadir. Belirli bina tiplerinin tasariminda da, érnegin konut
yapilari veya restorasyon projelerinde yetkilere kisitlamalar getirilebilir.
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Rapor

AB icinde mimarlarin egitimi konusunda gériilen farkliliklarin olusturdugu cesitlilige iliskin gorisler bazen degisik Komis-
yon raporlarinda dile getirilmektedir. S6z konusu cesitlilik, Avrupa’nin kendine 6zgii degerleri olan mimari ve kentsel
mirasini koruyan katmanli yetki [yetki ikamesi, yerindenlik (subsidiarity)] uygulamasinin bir sonucudur ve bu tiir bir uygula-
maya uyarli ve bunu gelistiren tek bir ¢6ziim yoktur.

Ayni zamanda, islevlere getirilen kisitlayici yetkilendirmelerin piyasada rekabet tizerinde etkisi oldugunu gésteren bir kanit
yoktur. Aslinda, “I3 AB Uyesi Ulkede mesleki yeterlilikler ile baglantili faaliyetlerin kisitlanmasina ve bunlarin ekonomik etkile-
rine iliskin bir envanter cikarmaya yénelik 2012 DG MARKT Arastirmasi™"), yetkilerin kisitlanmasi ile meslegin giic kazanmasi,
piyasadaki egemenligi veya rekabet giicli arasinda istatiksel acidan belirgin bir karsilikli iliski bulunmadigini goéstermistir.
Gercekten de mesleki unvanlara iliskin diizenlemeler, segme olanaklarini sinirlamamakta, isverenlere yetkin bir hizmet
saglayici segme konusunda yardimci olmaktadir.

Mimarlik meslek uygulamasinda biiyiime ekonomin kosullari ile yénlendirilmektedir. Ozellikle sinir 6tesi hizmetler, ingaat
faaliyetlerinin bulundugu kent ve bélgelerdeki ekonomik faaliyetler ile yonlendirilmektedir.

B On bilgiler
“Mimarlar 6rnegini kullanarak hizmet sektériinde diizenleyici cerceveye genel bakig”® raporu, Almanya aleyhine agilan mimar ve
mihendisler icin uygulanan asgari licret tarifesine iliskin dava ve Avusturya ile Fransa arasinda kurulan cok-disiplinli ortakliklarla
ilgili olarak Avrupa Komisyonunda ileri siriilen gorisler; Mesleki Yeterlilikler Direktif® (PQD)’nin 59. Maddesi uyarinca
baslatilan karsilikli degerlendirmede konunun meslege getirilen basitce diizenlenmelerin 6tesine gectigini ve simdi Hizmetler
Direktifi ile ilgili (licretler, yasal kurulus bicimleri ve pay sahipligi, cok-disiplinli uygulamalar vb.) sorunlari da kapsayan bir
sekilde karsimiza ciktigini géstermektedir.
Bu nedenlerle ACE’nin, Avrupa Birligi capinda esdeger benzerliklerin taninmasi yoluyla meslege getirilen diizenlemelere iliskin
ortak bir tutuma varmasi dnem tasimaktadir. Aslinda, tersini glivenceye baglayan durumlar olmasina ve uygulamada sinir 6tesi
kayit/kabul icin yapilan basvurularin %96’sinin karsilanmis olmasi gercegine ragmen (bu oran miithendislerde %62’dir),
“... Diizenleyici cerceveye genel bakis”® raporu dncelikli olarak aramizdaki farkliliklar Gizerine odaklanmanin ve ulusal sistemlerin
kendine 6zgii yapisinda gériilen 6zellikleri vurgulamanin riskleri tizerinde durmaktadir. Ozellikle Rapor’un 22. Sayfasinda séyle
denilmektedir:
“Mimarhikla ilgili yeterliliklerin cogu, uyumlu asgari egitim kosullarindan dolayr dogrudan taninma durumundan yararlanmaktadir, bu
bakimdan var olan ortak anlayisa ragmen bu kadar ¢ok farklilik bulup cikarmak dikkat cekicidir. Mimarlikla ilgili diger mesleklere
yonelik olarak getirilen bir dizi yaklasim ve benzeri kamu yarari ile ilgili hedeflerin nasil ele alindigi konusunda Uye Ulkelerde gériilen
farkhihiklarin diizeyi, bu farkliliklarin rasyonel bir sekilde nasil tanimlanabilecegi ve bu tespitlerin 1siginda diizenlemelerin yeniden
degerlendirilmesine olanak olup olmadigi sorularini yanitlamaktan kacinildigini géstermektedir. Boyle cok yonlii karmasik bir ortamda
birinin bulabilecegini umduklarinin tersine, bu belirlemelerde 6nemli bir oranda yeni gelistirmeler dogrultusunda cok az bir isteklilik
oldugu ve mevcut sistemlerden genis 6lciide memnuniyet duyuldugu gériilebilmektedir. Reforma yénelik istekliligin belirtildigi
durumlarda ise, bu genellikle yerine getirilmesi éngériilen kosullarin artirilmasi yoniinde olmakta ve her zaman acik bir gerekceyle
desteklenmemektedir.”

(1) “13 AB Uyesi Ulkede mesleki yeterlilikler ile baglantili faaliyetlerin kisitlanmasina ve bunlarin ekonomik etkilerine iligkin bir envanter cikarmaya yénelik 2012 DG MARKT Arastirmasi” .
[ingilizcesi igin bakiniz: “Study to provide an inventory of Reserves of Activity linked to professional qualifications in 13 EU Member States and assessing their economic impact,DG MARKT,
2012 (http://ec.europa.eu/internal_market/qualifications/docs/news/201202 14-report_en.pdf)]

(2) 17 Temmuz 2015 tarihli rapor: “Mimarlar érnegini kullanarak hizmet sektériinde diizenleyici cerceveye genel bakis”.

[ingilizcesi igin bakiniz: “Overview of the regulatory framework in the business services sector by using the example of architects, DG MARKT”, 17 July 2015 (https://www.google.com.tr/’gfe__
rd=cr&ei=pON6V42NGqOz8weOprigDw&gws_rd=ssl#q=Overview +of +the+regulatory +framework+in+the+business +services + sector + by + using + the + example + of +architects)]
(3) Mesleki yeterliliklerin taninmasina iliskin 2005/36/EC sayili direktife ek 20 Kasim 2013 giin ve 2013/55/EU sayili direktif.

[ingilizcesi igin bakiniz: Directive 2013/55/EU of 20 November 2013 amending Directive 2005/36/EC on the recognition of professional qualifications]

(4) ic piyasa hizmetler konusunda 12 Aralik 2006 giin ve 2006/123/EC sayili direktif.

[ingilizcesi igin bakiniz: Directive 2006/123/EC of 12 December 2006 on Services in the Internal Market]
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ACE believes that positive elements of EU Directives should be used to facilitate cross-border service

and establishment, but undue deregulatory tendencies that blur professional boundaries and undermine
public confidence in service providers should be resisted

ACE considers that protection of the public and of consumers is best secured by ensuring that architects
have the necessary ability to provide a proper service to the consumer with a combination of high-level
qualifications, professional experience, adherence to Codes of Practice, respect for public health and
safety, as well as maintenance of expertise through Continuing Professional Development (CPD).

ACE considers that the architectural profession satisfies the Commission’s criteria for regulation.
Moreover, it believes that the public good is secured by registration systems for architects which are non-
discriminatory, in the general interest and consistent with the EU jurisprudence in relation to the quality of
services and the independence of the service provider.

ACE further considers that the public good is served by commercial transactions through transparent
registration systems.

ACE considers that the regulation of architects is necessary to ensure a quality built environment and
protection of Europe’s unique architectural/open heritage.

B ACE position

Reasons for regulating professional services

According to the Commission’s website, there are three reasons for regulating professional services: 1)
asymmetry of information; 2) externalities; 3) the concept of public good.

Our own studies — and those of the Commission — show that professional services are typically regulated
ex ante (where access to the profession is regulated i.e. training) — or ex post (where the function is
regulated). It happens that while Registration is not the only way of regulating professional services, it is
the most common.

Cornerstones for registration

In relation to consumer protection and public benefit, the registration of architects ensures the protection
of public health, safety and welfare; a level playing field; consistency of standards; and quality of service.

Registration provides a system for investigating complaints and ensures the accountability of registered
architects.

Registration bodies maintain a register of qualified persons; oversee the conduct of registrants through
Deontological Codes and sanctions; provide for dispute settlement; monitor requirements for Professional
Indemnity Insurance cover and Continuing Professional Development (CPD).

Registration systems for architects are non-discriminatory, in the public interest and proportional.

Reserves of function

Some areas of work are reserved to members of particular professions for the protection of the public
interest on the basis that the professionals’ governing body will ensure that those licensed to practice are
qualified and conduct themselves appropriately.

Additionally, it has been found in some countries that the involvement of regulated professionals in building
inspection allows Governments to step back from this area with consequent improvement in standards
and overall reduction in Government and Local Authority administrative costs.

Examples of Reserves of Functions include: authorisations to make applications for buildings to receive
regulatory approval and/or planning permission — thereby transferring public responsibility to professionals
making it possible to maintain public safety while having regard for the sustainability of buildings. Functions
may also be reserved in relation to the design of particular building types e.g. for residential or conservation
projects.
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Concern is sometimes expressed in various Commission reports about the diversity in the education
of architects across the EU. Diversity is a product of the subsidiarity which protects Europe’s unique
architectural and urban heritage; there is no one solution that would respect and develop such subsidiarity.

At the same time, there is no evidence to suggest that Reserves of Function, of themselves, have an
impact on competition in the market. In fact, the 2012 DG MARKT Study to provide an inventory of
Reserves of Activity linked to professional qualifications in 13 EU Member States and assessing their
economic impact’ showed that there is no statistically significant correlation between reserves of activity
and the power of professions, their market dominance or competitiveness. Indeed, regulation of title does
not restrict choice — it helps the client to choose a competent provider.

Growth in architectural practices is driven by the economy. In particular, cross-border services are driven
by economic activity in cities and regions where there is construction activity.

B Background

The Overview of the regulatory framework in the business services sector by using the example of architects?;
the Infringement proceedings against Germany for the minimum fee scale for Architects and Engineers; and
the concerns raised by the European Commission in relation to multi-disciplinary partnerships in Austria and
France indicate that the mutual evaluation exercise launched under Article 59 of the Professional Qualifications
Directive® (PQD) goes beyond the basic regulation of the profession and would now appear to include issues
related to the Services Directive* (fees, legal-form and shareholding, multi-disciplinary practices etc.).

For these reasons it is important that ACE achieve a common position on the regulation of the profession
through recognition of commonality in systems across the European Union. Indeed, in spite of assurances to
the contrary — and in spite of the fact that 96% of requests for cross-border registration have been satisfied
(unlike 62% for engineers), the Overview Report underlines the risks of focusing primarily on our differences
and stressing the perceived unique nature of national systems. In particular, page 22 of the Report states that
“Many architectural qualifications benefit from automatic recognition through harmonised minimum training
requirements so it is striking to find so much disparity existing despite this common understanding. The range
of approaches taken towards the other architecture related professions and the degree of diversity across
Member States in how rather similar public interest objectives are addressed begs the question how this
disparity can be rationally explained and whether there would be some room for reassessing regulation in
light of this finding. Contrary to what one might expect to find in such a multifaceted environment, it could be
noted with interest that a high incidence of those reporting show little appetite to seek improvements and total
satisfaction with their current systems. Where an appetite for reform is indicated it tends generally towards an
increase in requirements and is not always supported by a clear rationale.”

" Study to provide an inventory of Reserves of Activity linked to professional qualifications in 13 EU Member States and assessing their economic impact,
DG MARKT, 2012

2 Qverview of the regulatory framework in the business services sector by using the example of architects, DG MARKT, 17 July 2015
3 Directive 2013/55/EU of 20 November 2013 amending Directive 2005/36/EC on the recognition of professional qualifications
“Directive 2006/123/EC of 12 December 2006 on Services in the Internal Market
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