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H Onemli Noktalar

¢ ihale Direktifi", ihale (satin alma / tedarik) uygulamalar icin, bir balimi mimarlik hizmetlerine uygun olmayan, bir dizi
arac ve usuller iceren genis bir cerceve olusturmaktadir. Bunlar, ulusal diizeyde mimarlik hizmetlerinin kendine 6zgii
kosullari dikkate alinarak yapilacak gerekli degisiklik ve uygulamalara olanak vermektedir.

* ACE, yeni direktiflerde ve dogrudan ihale usullerinde yapilacak degisiklikler sirasinda alinmasi gereken en uygun karar-
lara odaklanan bir tavsiyeler dizisi gelistirmistir.

¢ ACE’nin konunun biitiiniinii kapsayan oncelikleri sunlardir:

* Daha kiiglik mimarlik firmalarinin kamu ihalelerine girebilmesi konusunda en genis olanaklarin getirilmesini saglamak ve
bunu giicli bir sekilde tesvik etmek.

* Ekonomik agidan en avantajli teklife ihalenin verilmesi dngdren uygulamalarda agikea kalite tizerine odaklanan usullerin
gecerli olmasini saglamak.

B ACPE’nin Tutumu

Giincellenmis Kamu ihale Direktifinin Subat 2014’de kabul edilmesinden sonra Uye Ulkelerin kendi ulusal mevzuatinda gerekli
degisiklikleri Nisan 2016’ya kadar yapmalari gerekmekteydi. Yasa koyucu, se¢me kriterleri itibariyle gercek anlamda bir reka-
betin saglanamadigini ve kalite yerine anlamsiz bir sekilde fiyat izerine odaklanildigini gérmiistiir. Direktif bu sorunlari ¢6zmek
lizere bir dizi secenek ve arag getirmistir. Uye Ulkelerin, yasalarinda gerekli degisiklikleri yaparak yurttaslarina, ekonomideki
aktorlere ve ihaleyi yapan idarelere azami yararlari saglamak, rekabeti artirmak ve daha iyi sonuglar almak icin gerekli temeli
olusturma firsati vardir.

« KOBVP’lerin katilimi icin daha iyi olanaklar

* Kamu ihalelerine giris olanagi — Madde 58 (secme kriterleri)

Ihaleyi gikaran yetkililer ekonomideki aktérlerin ihaleye katilimi konusunda sadece belirli bazi kosullar uygulayabilirler. Bu
kosullar, bir hizmet sunucunun sézlesme konusunda istenilenleri yerine getirebilecek yasal ve mali kapasiteye ve teknik
yeterlilige sahip olmasini glivence altina alacak sekilde sinirli tutulmali ve s6zlesme konusu ile orantili olmalidir. Genel
olarak se¢gme kriterleri higbir zaman sadece katilimci sayisini azaltma amaciyla tasarlanmamalidir.

Genellikle mimarlik hizmetleri gibi fikri hizmetler, en iyi fikir / konsept esas alinarak secilmelidir. ACE, bir mimarin secilme-
sinde temel belirleyicinin, ciro, calisan sayisi gibi nicel secme kriterleri degil performans olmasi gerektigine inanmaktadir.
Ekonomik aktérlerin tahmini ihale bedelinin iki kati kadar yillik ciroya sahip olmasi kosulu, insaat sektoriinde rekabeti
saglamaya yardimci olabilirken, bu durum mimarlik ve miihendislik hizmetleri sektoriinde biitiiniiyle farklidir. Mimarlar
iin getirilecek ciro kosullar 6nemli dlciide diisiik olmalidir. AB Kamu ihale Direktifinin uygulanmasinda ciro kosulu esik
degerde (207.000 Euro) belirlenmis olsa bile, bu kosul mimarlik biirolarinin %90’in1 rekabet disinda birakmakta ve dola-
yistyla yenilikler getirebilecek degerli bir kaynak yitirilmis olmaktadir. ihale makami eger ciro kosulunu iki katina gikarma
segeneginden yararlanirsa durum daha da kétiilesmekte, AB’deki mimarlik biirolarinin %95’i dislanmis olmaktadir. Bu
nedenle secme kriterleri mesleki yeterliliklerle ve gercek anlamda bir rekabeti glivence altina almak lizere getirilecek ek
mutlak asgari kriterlerle sinirlandiriimalidir.

* Projenin tanimi — Madde 46 (S6zlesmenin parcalara ayrilmasi)

Direktif, ihaleyi ¢ikaran idarelerden sézlesmeleri neden (6rnegin mimarlik hizmetleri, miihendislik hizmetleri, insaat hiz-
metleri gibi) pargalara / alt béliimlere ayirmadiklarini agiklamalarini istemektedir. Uye Ulkeler bu maddeyi, sézlesmelerin
ayri pargalara ayrilarak verilmesini zorunlu hale getirerek tamamlayabilirler ve bu, “KOBI’lerin Kamu ihalelerine Katilmasi-
ni Kolaylastirici En lyi Uygulamalar Avrupa Kodu”® uyarinca KOBI'lerin gereksinimlerini karsilamada daha tutarli olacaktir.
Direktif her ne kadar tasarim ve insaat uygulamasini ayri sézlesmelere veya tek sézlesmeye baglayarak verme kararini
idarelere birakmissa da, sadece KOBI'leri tegvik etmek icin degil, mimarin giivenilir / tarafsiz kisi olarak bagimsiz hareket
etmesine ve daha iyi ekonomik sonuglar liretmesine olanak vermek icin de tasarim ve uygulama isleri ayri ayri ihaleye
cikarilmalidir.

(1) Kamu ihaleleri konusunda 26 Subat 2014 giin ve 2014/24/EU sayili direktif.

[ingilizcesi igin bakiniz: Directive 2014/24/EU of 26 February 2014 on public procurement (http:/eur-lex.europa.eu/legal-content/EN/TXT/PDF/2uri= CELEX:32014L0024&from=HR)]
(2) 25 Haziran 2008 tarihli Avrupa Komisyonu Ofisi Galisma Belgesi, “KOBI’lerin Kamu ihalelerine Girisini Kolaylastirici En lyi Uygulama Avrupa Kodu”.

[ingilizcesi igin bakiniz: European Commission’s Staff Working Document of 25 June 2008, European Code of Best Practice Facilitating Access by SMEs to Public Procurement Contracts
http://ec.europa.eu/internal_market/publicprocurement/docs/sme_code_of_best_practices_en.pdf)]
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« Kaliteyi temel alan ihale usulleri

* Usullerin secilmesi
Direktif (acik, kisith, pazarlik usuldi, yenilikci ortaklik gibi) bir dizi usul dngérmisse de, bunlarin bir bolimi mimarlik hiz-
metlerinin alimi icin tam olarak uygunluk géstermez.

ACE, mimarlik hizmetlerinin alimi icin tercih edilecek usuliin, kalite esasina dayanan ve projeye yonlendirilmis, sonrasinda
on duyuru yapilmadan pazarlik yoluyla rekabetin saglandigi mimarlik yarismalari oldugu sonucuna varmistir. Bu; piyasanin
ilgisini cektigi, kalifiye uzmanlar (jiiri) kullanildigi ve sonrasinda yapilan pazarlik yoluyla en uygun fiyat belirlendigi icin en
nitelikli sonucun elde edilmesini saglamaktadir. Teklif sahiplerinin adlarinin sakl tutulmasi, yolsuzluk veya kayirmaciligi
onlemektedir — ve yasa koyucu mimarlik hizmetlerinde en uygun fiyatin belirlenmesi icin, tasarim yarigsmalarini izleyen
kamu ihalelerinde 6n duyuru yapilmaksizin pazarlik usuliinii getirmistir (32. maddenin 4. Paragrafina bakiniz). “Kamu Ozel
Ortakligl” uygulamalarinda bile tasarim yarismalari, kalite ve ekonomik avantaj agisindan optimum sonuglar verebilir. Al-
ternatif olarak pazarlikla birlikte rekabet esasina dayanan bir usul kullanilabilir. ihaleye katilanlarin fiyat teklifi vermelerini
ongoren usuller (6zellikle agik usuller, rekabetci miizakere usulii, innovasyon ortakligi usulii) mimarlik hizmetleri igin

uygun degildir.

* lhale enstriimanlari ve araclar

Elektronik ihaleler sadece s6zlesme sartnamelerinin ayrintili bir sekilde belirlenebildigi durumlarda uygundur. Aslinda
Direktif, konulari fikri performansi iceren (6rnegin kamu yapilarinin tasarimi gibi) belirli bazi hizmet s6zlesmelerinde
elektronik ihale yapilmayabilecegini belirtmektedir.

Genellikle, cerceve anlasmalar (framework agreements) mimarlik hizmetlerine uygun degildir, ¢iinkii bu anlasmalarda s6z-
lesmeyi olusturan kosullarin belirlenmesi fiyatla iliskili olarak belirli bir siireye baglanmakta, tek tek sézlesme yapilmasini
engellemekte, 6rnegin her bir bina icin ayri ayri saglanabilecek rekabeti 6nlemektedir.

Yaygin olarak yapilan satin almalar igin piyasada genis dlciide gecerli 6zellikleri iceren dinamik ihale sistemleri tasarlan-
mistir. Sonug itibariyle bu enstriimanlarin mimarlik hizmetleri icin yapilacak ihalelerde kullaniimasi yararli veya uygun
olmayacaktir.

+ Kalite esasina dayanan ihale kararlari

* Sozlesme kararlarinda kriterler — Madde 67

Direktif, kamu s6zlesmelerinde ihaleyi cikaran idarelerin kararlarini, fiyat veya maliyet lizerinden tanimlanan “Ekonomik
Agidan En Avantajli Teklif” esasina gore,”Kullanim Siiresi Maliyeti” ¢ercevesinde bir maliyet verimliligi yaklagimi ile verme-
lerini 6ngérmektedir. Burada, sézlesme konusu ile baglantili niteliksel, cevresel ve/veya sosyal konularin degerlendirildigi
“en iyi fiyat / kalite” oranina yer verilebilir.

Uye Ulkeler ayni zamanda, ihale makamlarinin kararlarini verirken sadece maliyeti tek kriter olarak almamalarini saglaya-
bilir veya alinmasini sinirlayabilir.

Mimarlik hizmetlerine iliskin ihale kararlarinda kriterler kalite temeline (teknik liyakat, estetik ve islevsel 6zellikler, erisi-
lebilirlik, herkes icin tasarim, sosyal, cevresel ve yenilikci 6zellikler dahil) dayanmalidir. Fiyatin tek kriter olarak dikkate
alinmasi uygulama disinda tutulmaldir.

Direktifte belirtilen yeni kriterler, 6rnegin organizasyon, kalifikasyon ve &nerilen personelin deneyimi, kiigiik firmalari
veya genc meslek insanlarini piyasadan uzaklastiracak sekilde kotiiye kullaniimamalidir. Ekonomik aktor gruplari (gegici
ortakliklar dahil), istisnai kati kurallara uymalari icin gerekenler saglanarak katiima tesvik edilmelidir.

Mimarlik hizmetleri ihalelerinin verilmesinde fiyata degil, hizmetin kalitesine ve teknik teklife odaklaniimasi gerektigi-
ne gére, mimari tasarim yarismalari bu konuda isverenin yararina ¢éziimler getiren en iyi araglardan biridir. Yarismalar
sadece mesleki becerilerin sergilenmesni saglamakla kalmaz, ayni zamanda ihale kararlarinda kaliteyi temel alan segme
kriterlerinin de dnemini vurgular.
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B On Bilgiler

Giincellestirilmis Kamu ihaleleri Direktifi, Subat 2014’de kabul edilmistir. Bunun (Nisan 2016’ya kadar) ulusal ic hukuka aktarilmasi
gerekmektedir ve bu, daha genis rekabet kosullarinin olusturulmasi ve daha iyi sonuglar alinmasi olanaklari getirmektedir. Uye
Ulkelerin, mevzuatlarinda yurttaslara, ekonomik aktérlere ve ihaleyi gikaran idarelere azami yararlar getirecek gerekli degisikleri
yapabilme sanslari dogmustur. Yasa koyucu, érnegin yillik ciro, calisan personel sayisi gibi secme kriterlerinin kotii uygulanmasindan
ve kalite yerine fiyat iizerine odaklaniimasindan dolay1 gergek anlamda bir rekabetin saglanamadigini gérmiistiir. ACE, tasarim
yarismalari dahil mimarlik hizmetleri ihalelerinde en basarili uygulamalari gerceklestirmeye yonelik tavsiyeler gelistirmistir.

B Ekler

* Avrupa Kamu ihaleleri Mevzuati ve Mimarlarin Hizmetleri — Ulusal Yasal Mevzuata Aktarma lcin Tavsiyeler ve

Kilavuz — Nisan 2014.

[ingilizcesi icin bakiniz: “European Public Procurement Legislation and Architects’ Services — Recommendations and Guidelines for Transposition into National Law “ April 2014 (http://
www.ace-cae.eu/uploads/tx_jidocumentsview/Public_Procurement_-__EN__Recommendations_and_Guidelines_for_Transposition_into_National_Law_-_April_2014.pdf)]

* “Tasarim Yarismalari cin Tavsiyeler” — Nisan 2014

(Recommendations for Design Contests — April 2014)
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B Highlights
*  The Procurement Directives' provide a framework for procuring services that offers a range of instruments

and procedures — not all of which are suitable for architectural services. They allow for transposition and
application, at national level, to take account of the specific nature of architectural services.

* ACE has produced a set of Recommendations that focus on the most relevant decisions to be taken
during the transposition of the new Directives and the procurement procedure itself.

*  ACE’s overall priorities are:
* to facilitate and strongly promote the widest possible access of smaller architectural firms to public
contracts;
» to provide for procedures which are clearly focused on quality with the application of most economically
advantageous tender for awarding of contracts.

B ACE position

Following the adoption of the modernised Public Procurement Directives in February 2014, Member States
had to amend national legislation by April 2016. The legislator has recognised a lack of real competition
on account of the misuse of selection criteria and an undue focus on price instead of quality. The Directive
provides a range of options and tools to solve these problems. Member States have an opportunity to amend
legislation to the maximum benefit of citizens, economic operators and contracting authorities and to create a
basis for more competition and better results.

e Better access for SMEs

» Accessibility of public contracts — Article 58 (selection criteria)
Contracting authorities may only impose certain requirements on economic operators for participation.
They must be limited to those that are appropriate to ensure that a service provider has the legal and
financial capacities and technical abilities to perform the contract — and they must be proportionate to
the subject matter of the contract. Generally, selection criteria should never be designed with the sole
objective of reducing the number of participants.

Generally, intellectual services such as architects’ services, should be chosen on the basis of the best
idea/concept. ACE believes that the criteria for choosing an architect should be based on performance
and not quantitative selection criteria, like turnover or number of employees. While it might be helpful for
securing competition in the construction sector that economic operators be required to have a minimum
yearly turnover of at least twice the estimated contract value, this is totally different in the sector of
architects’ and engineering services. Turnover requirements for architects must be substantially
lower. Even when turnover requirements are set at the threshold value for application of the EU Public
Procurement Directive (€207,000), this excludes 90% of practices from competition, thereby losing a
valuable source of innovation. The situation becomes even worse when the contracting authority avails
of the option to double this value, which would lead to an exclusion of around 95% of architects’ offices in
the EU. This is why selection criteria should be restricted to professional qualifications and the absolute
minimum of additional criteria to guarantee genuine competition.

* Definition of the Project — article 46 (Division of contracts into lots)
The Directive requires contracting authorities to provide reasons for not sub-dividing contracts into
lots (e.g. architects’ services, engineering services and construction services). Member States could
implement this article by rendering it obligatory to award contracts in the form of separate lots, which
would be better adapted to the needs of SMEs, in compliance with the European Code of Best Practice
Facilitating Access by SMEs to Public Procurement Contracts?.

Although the Directive leaves the decision to award joint or separate contracts for design and execution
of works to the contracting authority, the design and execution of works should be procured separately,
not only to promote SME’s but also to allow the architect to act as an independent trustee and produce
better economic results.

" Directive 2014/24/EU of 26 February 2014 on public procurement

2 European Commission’s Staff Working Document of 25 June 2008, European Code of Best Practice Facilitating Access by SMEs to Public Procurement
Contracts
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¢ Quality-based procurement procedures
¢ Choice of procedures

The Directives provides for a range of procedures (open, restricted, negotiated, innovation partnerships)
not all of which are well suited to procurement of architectural services.

ACE has concluded that the preferred way of procuring architectural services is the architectural design
contest as a quality-based and project orientated procedure, followed by the competitive procedure with
negotiation without prior publication.

This provides for best quality because as it engages the market, uses qualified expertise (juries) and
optimises the tender in subsequent negotiation. Anonymity avoids corruption or nepotism — and the
legislator has sought to optimise the result of procurement in architectural services by opening the
negotiated procedure without prior publication for public service contracts, where the contract concerned
follows a design contest (cf. article 32, para. 4). Even in the case of Public Private Partnerships, the
design contest can provide optimum results in terms of quality and economic advantages. Alternatively,
a competitive procedure with negotiation may be used. Procedures requiring participants to submit a
tender (especially open procedures, competitive dialogue and innovation partnership) are not suited to
architectural services.

* Procurement instruments and tools
Electronic auctions are only suitable where contract specifications can be established with precision.
Indeed, the Directive states that certain service contracts having intellectual performance as their
subject matter (e.g. the design of works) may not be the object of electronic auctions.

Generally, framework agreements are not suitable for architectural services because they determine the
terms governing contracts to be awarded for a given period with regard to price; they restrict access to
single contracts and prevent competition for each and every building.

Dynamic purchasing systems are designed for commonly used purchases the characteristics of which
are widely available on the market. Consequently, the application of these instruments would not be
useful or appropriate for the procurement of architectural services.

¢ Quality-based awarding decisions
e Contract award criteria — Article 67

The Directives provide that contracting authorities shall base the award of public contracts on the
Most Economically Advantageous Tender, which is identified on the basis of the price or cost, using
a cost-effectiveness approach such as Life-Cycle Costing and may include the best price-quality ratio
assessed on the basis of qualitative, environmental and/or social aspects linked to the subject matter of
the contract.

Member States may also provide that contracting authorities may not use price/cost only as the sole
award criterion or restrict their use.

Award criteria for architectural services must be based on quality (including technical merit, aesthetic
and functional characteristics, accessibility, design for all users, social, environmental and innovative
characteristics). Price as the sole criterion should be excluded.

New awarding criteria under the Directive, e.g. the organisation, qualification and experience of staff
involved, must not be misused to exclude small firms or young professionals from the market. Groups
of economic operators (including temporary associations) must be encouraged to participate in order to
comply with exceptionally strict requirements.

As the awarding of contracts for architectural services must focus on the quality of the service and the
technical offer, not the price, the architectural design competition is one of the best means to provide
solutions which are beneficial for the client; it not only demonstrates the skills of the profession, but also
emphasises quality based awarding criteria.

ACE has developed a set of ten essential rules that comply with European procurement law, and a set
of Recommendations on how to organise and manage the procedure.
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B Background

The modernised Public Procurement Directive was adopted in February 2014. Transposition into national
law (by April 2016) offers the chance to create more competition and better results. Member States have
an opportunity to amend legislation to the maximum benefit of citizens, economic operators and contracting
authorities. The legislator has recognised that there is a real lack of competition as a result of the mis-
application of selection criteria e.g. turnover, number of employees and a focus on price instead of quality.
ACE has developed best practice recommendations for the procurement of architectural services, including
design competitions.

B Annexes

»  European Public Procurement Legislation and Architects’ Services — Recommendations and Guidelines
for Transposition into National Law — April 2014

*  Recommendations for Design Contests — April 2014
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